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In the Matter of

2006 Quadrennial Regulatory Review —
Review of the Commission’s Broadcast
Ownership Rules and Other Rules Adopted
Pursuant to Section 202 of the
Telecommunications Act of 1996

MB Docket No. 06-121

2002 Biennial Regulatory Review — Review ) MB Docket No. 02-277
of the Commission’s Broadcast Ownership
Rules and Other Rules Adopted Pursuant
to Section 202 of the Telecommunications
Act of 1696

Cross-Ownership of Broadcast Stations and MM Docket No. 01-235
Newspapers

Rules and Policies Concerning Multiple MM Docket No. 01-317
Ownership of Radio Broadcast Stations
in I.ocal Markets

Definition of Radio Markets MM Docket No. 00-244

PETITION TO FILE THIRD SUPPLEMENT TO REPLY COMMENTS
AND THIRD SUPPLEMENT

Mt. Wilson FM Broadcasters, Inc. (hereinafter “Mt. Wilson™) timely filed Reply
Comments on January 16, 20071 Subsequently, Mt. Wilson filed a “Petition to File
Supplement to Reply Comments” on February 2, 2007 and a Petition to File Second
Supplement to Reply Comments on February 20, 2007. The February2, 2007
Supplement revealed that Clear Channel controlled four XM satellite music channels, a

relevant fact never mentioned in the Clear Channel pleadings (source — Detroit News

L Mt. Wilson Reply Comments to Clear Channel Comments.



article dated February 1, 2007); the Second Supplement (based on a February 15, 2007
conversation between the Mt. Wilson Prestdent and a former Clear Channel employee
with first-hand knowledge of Clear Channel’s XM operations) revealed that Clear
Channel operates a total of nine XM commercial satellite channels.

The Third Supplement (the instant pleading) is based on a telephone interview
with Clear Channel Radio Chief Executive John Hogan and was reported on the Forbes

Web site May 25, 2007 Home Page issue (copy attached). Mr. Hogan states

“We’re in the satellite business we own a [3% stake in] XM
Satellite Radio (nasdag:XMSR — news - people). We currently
program. . . [ 10] radio stations on XM, that’s one of our distribution
platforms. . .. I’m sort of underwhelmed by satellite. I think what
they have is a lot of really interesting channel titles. But when you
listen to them, there’s not much there. There certainly isn’t much
variety, and what I think is really the essence of radio — that is, what
is between the records — is really pretty lame.”

Summarizing Hogan’s statement, Clear Channel owns 3% of XM Radio, operates 10 XM
radio stations (channels) on XM satellite radio and does not believe that XM is
programming its channels in a meaningful way.2

Clear Channel is an advocate for raising radio ownership limits. The Clear
Channel Comments/Reply Comments, however, fail to mention the Clear Channel
ownership stake in XM radio and fail to mention that Clear Channel programs 10 radio

stations on XM radio® Moreover, whereas the Clear Channel Comments describe

2 Hogan’s statement that Clear Channel programs 10 radio stations confirms the basic
information contained in the Mt. Wilson First and Second Supplements.

2 Hogan’s precise verbiage states “We currently program. .. [10] radio stations on
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satellite radio as the prime example of new technology competition to over-the-air free

radio (Clear Channel Comments, at p. 51)

“Today, free, over-the-air radio faces many more competitive
threats. . . and the competition comes from media that are not
crippled by the regulations that stifle the industry. In every single
local market, satellite radio companies. .. together deliver 270
channels. ... These competitive challenges — and the inequities
imposed by the local radio caps— are currenily threatening the

ability of free over-the-air radio to remain viable.”

Hogan’s opinion essentially downgrades XM radio programming other than the 10

stations programmed by Clear Channel.

As previously noted, Clear Channel has never disclosed in this proceeding that it

operates 10 XM satellite channels or has an ownership interest in the new technology that

threatens free over-the-air radio — an argument urged as the justification for raising the

radio ownership limits. The reasonable conclusions derived from the omitted facts and

the conduct of Clear Channel are as follows:

1.

The failure to disclose satellite radio interests in this proceeding and
to characterize satellite radio both as a threat to free over-the-air
radio and as a justification for raising radio ownership limits is
disingenuous, not smart, not clever, simply disingenuous;

The failure to disclose the satellite radio interests in the context of a
rulemaking proceeding pertaining to radio ownership limits
demonstrates excessive advocacy equating to a lack of candor;

The 10 XM radio stations programmed by Clear Channel negate the
Clear Channel arguments for raising radio ownership limits and,
indeed, evidences that Clear Channel is in violation of the existing
radio ownership rules in every market where Clear Channel and XM
radio collectively provide radio service;*

4 QOperation of multiple stations by the same entity adversely affects competition -
irrespective of whether satellite radio stations (or HD-2 stations) are deemed
attributable interests.
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4. There is an obvious “disconnect” between the arguments set forth in
the Clear Channel Comments/Reply Comments and the statements
of Clear Channel executives, thereby undermining the credibility of
the Clear Channel pleadings.

The “good cause” for filing all of the Supplements are relevant facts pertaining to
Clear Channel’s operation of XM satellite radio channels and Clear Channel’s ownership
interest in XM Satellite Radio facts pertinent to the instant Rulemaking proceeding, facts
never mentioned in the Clear Channel pleadings and facts which were not known to
Mt. Wilson until dates subsequent to January, 2007. The information provided in the
First and Third Supplements are based on publications. Indeed, the information provided
in the Third Supplement is based on an interview with the Clear Channel CEO and
confirms both Clear Channel’s operation of multiple XM satellite channels and Clear
Channel’s XM ownership interest. Whether the radio dwnership limits should be -
modified to allow an increase, a decrease, or remain as now promulgated, the matter of
competition is irrevocably interwoven with ownership limits. Clear Channel operation of
10 XM satellite channels, multiple HD channels (including HD-2 and HD-3 channels
which provide (or are capable of providing) separate program siﬁreams) exacerbates an

existing competitive advantage and are clearly relevant to the issues in this proceeding,

i.c., it reasonably can be assumed that satellite radio channels are available to Clear
Channel advertisers, are utilized as an enticement to advertisers and that Clear Channel
derives remuneration from the operation of the satellite radio channels — or, as Mr. Hogan
succinctly stated, the *...satellite business..., that’s one of our distribution

platforms. . . .” Aside from the obvious adverse impact on competition and the other free
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over-the-air radio operators, the Commission should not ignore the Clear Channel lack of

candor in evaluating the merit of the Clear Channel pleadings.

Respectfully submitted
MT. WILSON FM BROADCASTERS, INC.

By: QM % /gee,o%—r

Robert B. Jacobi
Cohn and Marks LLP
1920 N Street, N.W.
Suite 300

Washington, DC 20036
(202) 239-3860

Its Attorneys
Dated:
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Untortunetely, we had become broadcaster-centric, Wa wens programming
radio stations as if they wera listened o by a 1ot of program directors, not
by consumers. We have sirongly ancouraged ow program directors to firss
and feremost recognize thet consumers do have a ot more cholees foday.
We have to ba thet much more irterasing, wa have to be that mueh more
engaging.

Ul give you 3 very specific axample of what we'ra doing, n Dallag, we took
a [classic-rock] radio station called KZPS [FM-22.5] thal we recognized
wasnt unigue, it wasn't doing anything for a listener that they couldn't get
somewhere else. Sa whal we did was we blew It up. We encouraged the
programiming and promotions team to come up with a brang new radio
statign. - |

That's what thay've dona. It's fnow] an outlaw country fadio station. Yo'l
hear addisis on there that you won't hear on any other radlo station in
Dalias, and that you mzy et bear on any other radio atation In Texas or
5Cross the country. You wil hoar hosts and personalibes thet five the
mugis, know ihe musle. They're part of that [festyle. You'll hear a lot of
Informadon and insights into the music and tha artists,

Much of what you're dascribing sounds llke the kind of thing you -
might hear on sateflite radlo. How much haz sateilite radlo Intlvenced
the programming dacisions you've been making of late?

Satelite aciually hag not influenced us at all--consumers have. We've
gona an gnormcus amaunt of consumer regearch. We've researched into
how they vew radio, how they use radic, how they use other media, where
they're consuming musls and esetainment, what's impertant to them,
VWhal you'ra hegring on our redie stations and hegring and seeing oh our

Wab sites is reaty a reflaction of consumers, and hot ofa competilor,

We'ra in the sateliite business, we own a [3% siake in) XM [Satelite
Radlo] (sasdag: XMSR - news - people ). we curently program . {10)
radic statlons on XM, that's one of aur distribution plarforme. | think that
fhe slations we're programming on X3! are far and away tha best
programmed anc the best produced, m sort of underwhelmed by =ateliiie.
Ltk what they have is 2 'oi of really interesting channet tittes, But when
you hsten to them, there's nat muceh tisere, There certainly tsnt much
varlaty, end what | think iz really the essence of radia--that Is, what is
between the records--is really pretty lame,

You've substantially reduced the ad time ot your statlons under your
"Leag Is More” inftlative to replace 60-second ads with shorter spots.
How is that progressing?

it has progressed unbelievably well for us. When we lsunched £.LM,, we
were saliag an kiea that was vary innovalive for the radio indusiry. Sixty-
second commmercials had been the currency for a long, long time. There
were a lgt of pecole who didn't understand what we were doing or how it
woull work.

Nt anty are we salling [30-second spots]), we're also salling 15's, fve's
and one-recond spots cakled blinks. What 1 thisk 15 really Interesting about
that s that the ene- and five-second blinks were not something that we
QBEME Up with, Thay were in Tesponse 10 raquests from advertisers.
Roughty 40% of gur Invantory is now sold in spot lengihs lees than 60
seconds. it cominuas o grow. A year age, it wes around 35%. Two years
ago, it was sround 20% fo 25%.

What do you think of the contarns among some radio executives
about Goegla's entry Into the radlo advertising market?

They dc not have the systams or the ablily fo know what thelr Inventory
is, and whhout that diagrostic abllity, they can't posshbly do a deat like
~e've done with Goegle. The fagt that we have systems that aliow us 1o
know in real-lime scross every one of our radio stations exaclly what s
avallable for s3le, what has boes soid, whats Yelt 1o bo so'd, whal the
anicing ls--it gives us an enpmaous position of intefigencs.

There i3 ne risk for us in the Sgogle deal. There's no risk because we
nave camplete Insight in whai kappens at eur radio stations in terme of
inventory and pricing. Geogle's not interested in co-opting our advertisers.
They're lpoking al expanding the advertiser base,

Alter voleing concems about the effactiveness and cost of Arblron's
Fortabie Feople Meter, Clear Channel agreed earller this year to use

the gystam in Philadefphia. Now that you'ra an beard with PPM, how

quickly do you expect to atlopt X In ather markets?

it depends on nipw quickly they commerclalize 1t in pther markets, Wa
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continug Io have concerns about the PPM methodology and rallability, as — .
well ge the price. We are a very, very strong proponent of slectronic TMEIER
smeasurement [bu it's baffling why in this Instance, technology is making

things mere expansive, father than less expensive,

We continug 10 talk with Avbifron and we'va shered these same concemns EXPERT ADV CE FOR
THE LUXURY TRAVELER

oM

with them. I'm not particuiatly impressed with |1 thus far. They're showing
an ncreasein the number of tisteners and a significant decresge In the
amount of Uine peopie are spending with radio. | question the
methodology. | question the way they assamble a [listener] panel, |
question har ablRty to accurately reflact black and Hispanic listening.
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